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UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

Alliance of Nurses for
Healthy Environments, et al.,
Nos. 17-1926 &

Petitioners, Consolidated Cases
V. (MCP No. 149)

United States Environmental
Protection Agency, et al.,

Respondents.

[CORRECTED]| MOTION OF AMERICAN CHEMISTRY COUNCIL ET
AL. FOR LEAVE TO INTERVENE ON BEHALF OF RESPONDENT

Pursuant to Rule 15(d) of the Federal Rules of Appellate Procedure and
Local Rule of Appellate Procedure 12(e), the American Chemistry Council,
American Coatings Association, American Coke and Coal Chemicals Institute,
American Fuel & Petrochemical Manufacturers, American Forest & Paper
Association, American Petroleum Institute, Battery Council International,
Chamber of Commerce of the United States of America, EPS Industry Alliance,
IPC International, Inc., doing business as IPC — Association Connecting
Electronics Industries, National Association of Chemical Distributors, National
Mining Association, Polyurethane Manufacturers Association, Silver

Nanotechnology Working Group, Society of Chemical Manufacturers and
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Affiliates, Styrene Information and Research Center, and the Utility Solid Waste
Activities Group (collectively, “Movants”), by and through undersigned counsel,
respectfully move to intervene in support of Respondents the U.S. Environmental
Protection Agency (“EPA”) and its Administrator in each of the petitions for
review consolidated under the lead case Alliance of Nurses for Healthy
Environments, et al. v. EPA, No. 17-1926 (“Petitions”).

These Petitions were originally filed in three separate courts of appeals and
were recently consolidated before this Court by the United States Judicial Panel on
Multidistrict Litigation. Consolidation Order at 1, MCP 149 (Sept. 1, 2017) (Doc.
No. 3). The consolidated Petitions seek review of the “Procedures for Chemical
Risk Evaluation Under the Amended Toxic Substances Control Act,” 82 Fed. Reg.
33,726 (July 20, 2017); 40 C.F.R. § 23.5(a) (“Risk Evaluation Rule”), a rule
promulgated by EPA under the Toxic Substances Control Act (“TSCA™), 15
U.S.C. §§ 2601-2697, the primary federal statute that regulates the manufacturing,
processing, distribution, and use of chemical substances and mixtures in the United
States.

Movants’ timely request to intervene in support of EPA’s final rule should
be granted. Movants are associations that represent industries directly regulated
and affected by the Risk Evaluation Rule, because they manufacture, process,

distribute or use chemicals, and the procedures and criteria EPA has set in the Risk
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Evaluation Rule will ultimately affect what chemicals their members may
manufacture, process, transport and use, and under what restrictions, if any.
Petitioners object to the approach EPA has taken and a ruling by this Court, the
practical effect of which would be expanding the chemicals and uses that would be
covered and restricted by the risk evaluation process and otherwise negatively
affecting the market prospects of existing chemicals. Hence, the consequences of
any relief Petitioners might obtain would be borne directly by Movants’ members,
for whom chemicals regulated by TSCA are essential to the very conduct of their
businesses. As such, Movants have direct, substantial, and legally protectable
interests in the outcome of these consolidated petitions, which seek to overturn the
Risk Evaluation Rule. These are interests that Respondents do not adequately
represent.

Counsel for Movants contacted counsel for the each of the Petitioners and
for Respondents in these consolidated cases. See Local Rule 27A. All of the

parties responded that they take no position on the motion at this time.!

! Specifically, counsel for Respondents stated that “EPA will reserve taking a
position until after reviewing the potential intervenors’ motion.” Counsel for
Alliance for Nurses for Healthy Environments, et al. stated that “Alliance of
Nurses for Healthy Environments, Cape Fear River Watch, and Natural Resources
Defense Council take no position on the motion at this time, but reserve their right
to oppose the motion based on its content.” Counsel for the Environmental
Defense Fund stated that “[t]he Environmental Defense Fund takes no position on
this motion at this time.”
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BACKGROUND

TSCA was amended in 2016 to require EPA to select a minimum number of
chemicals in commerce for risk evaluations. The amended statute requires EPA to
promulgate three regulations to achieve its mandate, see 15 U.S.C. § 2605(b)(1),
(4), all of which have now been promulgated. The first (known as the “Inventory
Reset Rule”?) sorts the master list of chemicals, called the TSCA Inventory, based
on whether the chemicals are active or inactive in commerce. The second (known
as the “Prioritization Rule™?) sets out procedures for the agency’s designation of
High Priority chemicals for purposes of risk evaluation. The third (the “Risk
Evaluation Rule” at issue here) mandates a risk-based determination for the
evaluated chemicals. Although these rules are separate, they are designed to
function together; for example, the risk evaluation process cannot start until
chemicals are prioritized. Although only the Risk Evaluation Rule is at issue in the
instant matter, all three rules are described below for context to evaluate this

Motion.

2 TSCA Inventory Notification (Active- Inactive) Requirements, 82 Fed. Reg.
37,520 (Aug. 11, 2017). Environmental Defense Fund has separately petitioned
for review of this rule. Envtl. Def. Fund v. EPA, No. 17-1201 (D.C. Cir.).

3 Procedures for Prioritization of Chemicals for Risk Evaluation Under the Toxic
Substances Control Act,” 82 Fed. Reg. 33,753 (July 20, 2017). Petitioners here
have separately petitioned to review this rule. See Safer Chemicals Healthy
Families, et al. v. EPA, et al., No. 17-72260 and consolidated cases (9th Cir.)
(MCP No. 148).
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Inventory Reset Rule. The Inventory Reset Rule establishes the procedures

EPA will follow to “reset” the TSCA chemical inventory. Only chemicals listed
on the TSCA inventory are legal for use in the United States. Under the new rule,
EPA has directed chemical manufacturers to identify the chemicals they
manufacture that are currently in commerce. If a chemical is not identified as
active, it will be listed as “inactive.” Only active chemicals would be subject to
prioritization and, potentially, EPA’s risk review procedures.

Prioritization Rule. The Prioritization Rule establishes the procedures and

criteria EPA will use to designate “High-Priority Substances” for risk evaluation,
or “Low-Priority Substances” for which risk evaluations are not necessary until
such time as determined by the Administrator. This Rule “describes the processes
for formally initiating the prioritization process on a selected [chemical substance],
providing opportunities for public comment, screening the [substance] against
certain criteria, and proposing and finalizing designations of priority.” 82 Fed.
Reg. at 33,753. The Prioritization Rule also clarifies EPA’s authority to determine

994

what “conditions of use” of a chemical are appropriate for risk evaluation.

4 “[Clonditions of use” is a term of art, see 15 U.S.C. § 2602(4) (the term “means
the circumstances, as determined by the Administrator, under which a chemical
substance 1s intended, known, or reasonably foreseen to be manufactured,
processed, distributed in commerce, used, or disposed of”’) and is not the same as
the term “use.”
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Risk Evaluation Rule. A risk evaluation cannot occur until a chemical has

been designated High Priority. In its Risk Evaluation Rule, EPA establishes the
procedures and criteria it will use when conducting those risk evaluations to
determine whether a chemical substance presents an unreasonable risk of injury to
health or the environment under the conditions of use for that chemical. The Risk
Evaluation Rule specifies procedures for the following steps of the risk evaluation
process that must be followed: scoping, hazard assessment, exposure assessment,
risk characterization, and finally a risk determination. Subsequent risk
management action may result in new requirements being placed on the use of a
chemical based on the risk determination. EPA has further elaborated on the risk
assessment in guidance.

The Movants are associations that represent industries and members that the

Risk Evaluation Rule directly regulates and affects, because they manufacture,
process, distribute or use chemicals that will be affected by the Risk Evaluation
Rule and the related Prioritization Rule. These include:

e Movant American Chemistry Council (“ACC”). ACC represents a
diverse set of nearly 150 leading companies engaged in the business of
chemistry, including by participating on behalf of its members in
administrative proceedings before EPA and in litigation arising from
those proceedings that affects member company interests. The business
of chemistry is a $797 billion enterprise and a key element of the nation’s

economy.

e Movant American Coatings Association (“ACA”) is the national
nonprofit trade association working to advance the paint and coatings



Appeal: 17-1926  Doc: 24-1 Filed: 09/13/2017 Pg: 7 of 25 Total Pages:(7 of 55)

industry and the 287,000 professionals who work in it. The organization
represents paint and coatings manufacturers, raw materials suppliers,
distributors, and technical professionals who produce over $30 billion in
paint and coating product shipments. ACA members use and produce
chemicals subject to regulation under TSCA, including the Prioritization
and Risk Evaluation Rules.

e Movant American Coke and Coal Chemicals Institute (“ACCCI”) is an
association for the metallurgical coke and coal chemicals industry.
ACCCI members include U.S. merchant coke producers and integrated
steel companies with coke production capacity, as well as the companies
producing coal chemicals in the U.S. Coke and coals chemicals are
subject to regulation under TSCA, including the Prioritization and Risk
Evaluation Rules.

e Movant American Fuel & Petrochemical Manufacturers (“AFPM”) is a
national trade association whose members include over 400 refiners and
petrochemical manufacturers that produce gasoline, diesel, jet fuel, other
fuels and home heating oil, as well as the petrochemicals. AFPM
members use and produce chemicals subject to regulation under TSCA,
including the Prioritization and Risk Evaluation Rules.

e Movant American Forest & Paper Association (“AF&PA”) serves the
sustainable pulp, paper, packaging, tissue and wood products
manufacturing industry in the United States. AF&PA member
companies make products essential for everyday life from renewable and
recyclable resources. The forest products industry accounts for
approximately four percent of the total United States manufacturing
Gross Domestic Product, manufactures over $200 billion in products
annually, and employs approximately 900,000 men and women.
AF&PA’s members use chemical substances subject to TSCA to
manufacture or process their products, including chemicals subject to the
Prioritization and Risk Evaluation Rules.

e Movant American Petroleum Institute (“API”) is a national trade
association representing all aspects of America’s oil and natural gas
industry. API has more than 625 members, from the largest major oil
companies to the smallest of independents, from all segments of the
industry, including producers, refiners, suppliers, pipeline operators and
marine transporters, as well as service and supply companies that support
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all segments of industry. API’s members are involved in all major points
of the chemical supply chain—from natural gas and crude oil production,
to refinery production of fuels and other products, to service companies
using chemicals. API’s members are affected by all of EPA’s activities
under TSCA, both directly as companies subject to regulation and
indirectly as customers of regulated companies. API members
manufacture and use chemicals subject to the Prioritization and Risk
Evaluation Rules.

e Movant Battery Council International (“BCI””) promotes the interests of
the battery industry whose members include lead battery manufacturers
and recyclers, marketers and retailers, and suppliers of raw materials and
equipment. Components used by the industry are subject to regulation
under TSCA, including the Prioritization and Risk Evaluation Rules.

e Movant Chamber of Commerce of the United States of America is the
world’s largest business federation. The Chamber represents 300,000
direct members and indirectly represents the interests of more than three
million companies and professional organizations of every size, in every
industry sector, and from every region of the country. The Chamber’s
members include companies in all of the sectors covered by each of the
other intervenors—chemicals, coatings, refiners, petrochemicals,
petroleum, forestry, wood products, batteries, electronics, energy, and
electricity, among many others. These companies use chemicals subject
to regulation under TSCA, including the Prioritization and Risk
Evaluation Rules.

e Movant EPS Industry Alliance represents manufacturers of expanded
polystyrene (“EPS”). EPS and the chemistries used to produce it are
subject to TSCA jurisdiction, including the Prioritization and Risk
Evaluation Rules.

e Movant IPC International, Inc., doing business as IPC — Association
Connecting Electronics Industries (“IPC”), is a not-for-profit association
consisting of 4,200 member facilities that manufacture electronics or
supply equipment and materials to industries manufacturing electronics.
The majority of IPC members use chemicals to manufacture products or
sell products containing chemicals, but a small percentage manufacture
and/or distribute chemicals to electronics manufacturers. As
manufacturers, distributors and users of chemicals, IPC members are
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affected by TSCA rulemaking. The Risk Evaluation and Prioritization
Rule proscribe the process under which the chemicals used by our
members will be regulated in the future. The development and
manufacture of electronics is directly affected by restrictions on the
chemical used to manufacture them and thus effect IPC members.

e Movant National Association of Chemical Distributors (“NACD”) is an
association of chemical distributors and their supply-chain partners.
NACD’s members process, formulate, blend, repackage, warehouse,
transport, and market chemical products for over 750,000 customers.

The chemical distribution industry represented by NACD employs over
70,000 people and generates $5.14 billion in tax revenue for local
communities. The products distributed by NACD members are subject to
EPA’s TSCA jurisdiction, including the Prioritization and Risk
Evaluation Rules.

e Movant National Mining Association (“NMA”) is a national trade
association that represents the interests of the mining industry—including
the producers of most of America’s coal, metals, and industrial, and
agricultural minerals, as well as the manufacturers of mining and mineral
processing machinery, equipment, and supplies—before Congress, the
administration, federal agencies, the judiciary, and the media. NMA has
more than 300 members, many of which manufacture, process, and/or
use chemical substances subject to TSCA, including the Prioritization
and Risk Evaluation Rules.

e Movant Polyurethane Manufacturers Association (“PMA”) is the
association dedicated to the advancement of the cast polyurethane
industry. Its members include processors, suppliers and other members
in the cast urethane industry. The chemicals which are used to
manufacture polyurethanes are substances subject to EPA’s TSCA
jurisdiction, including the Prioritization and Risk Evaluation Rules.

e Movant SOCMA — Society of Chemical Manufacturers and Affiliates
(“SOCMA”) is the U.S.-based trade association dedicated solely to the
specialty chemical industry. SOCMA’s 200 members produce
intermediates, specialty chemicals and ingredients used to develop a wide
range of industrial, commercial and consumer products. SOCMA’s
manufacturing members all produce chemicals subject to regulation
under TSCA that could be addressed by the Prioritization and Risk
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Evaluation Rules, and all of its members could be impacted by EPA’s
actions under the rules. SOCMA was actively involved in the legislative
and rulemaking processes leading to issuance of the Prioritization Rule
and the Risk Evaluation Rule, filing comments on the proposed versions

of both.

e Movant Silver Nanotechnology Working Group (“SNWG”) is an
industry-wide effort to advance the science and public understanding of
the beneficial uses of silver nanoparticles in a wide-range of consumer
and industrial products. Silver nanotechnology is subject to EPA’s
TSCA jurisdiction, including the Prioritization and Risk Evaluation
Rules.

e Movant Styrene Information and Research Center (“SIRC”) is a
nonprofit trade association that collects, develops, analyzes, and
communicates information to guide industry and government on health
and environmental issues associated with styrene and ethylbenzene.
Member companies manufacture or process styrene and ethylbenzene.
Associate member companies fabricate styrene-based products. Styrene
and ethylbenzene are chemical substances subject to TSCA, including the
Prioritization and Risk Evaluation Rules.

e Movant Utility Solid Waste Activities Group (“USWAG”) is responsible
for addressing solid and hazardous waste and chemical management
issues on behalf of the utility industry. USWAG was formed in 1978, and
is a trade association of over 130 utility operating companies, energy
companies and industry associations. USWAG engages in regulatory
advocacy pertaining to TSCA, among other policy areas. The industry
uses substances subject to the requirements of TSCA, including the
Prioritization and Risk Evaluation Rules.

ARGUMENT
I. Movants Satisfy the Standards for Intervention as of Right

In this Circuit, a court shall grant intervention as of right if an intervenor
makes a timely motion and can show (1) an interest in the subject matter of the

action, (2) that the protection of this interest would be impaired by the disposition

10
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of this action, and (3) that the interest is not adequately represented by existing
parties to the litigation. See Fed. R. Civ. P. 15(d); Fed. R. Civ. P. 24(a); Inre
Serra Club, 945 F.2d 776, 779 (4th Cir. 1991) (“must show interest, impairment
of interest, and inadequate representation”); Teague v. Bakker, 931 F.2d 259, 261
(4th Cir. 1991) (citing Virginia v. Westinghouse Elec. Corp., 542 F.2d 214, 216
(4th Cir. 1976)). These requirements should be interpreted broadly, as “liberal
intervention is desirable to dispose of as much of a controversy involving as many
apparently concerned persons as is compatible with efficiency and due process.”

Feller v. Brock, 802 F.2d 722, 729 (4th Cir. 1986).°

> Although this Court has not resolved the issue, a majority of the courts of appeal
has correctly held that intervenors are not required to satisfy the requirements for
Article III standing, so long as they are not seeking additional relief and satisfy the
requirements for intervention as of right under Rule 24(a). Seee.g., King v.
Governor of the Sate of New Jersey, 767 F. 3d 216, 246 (3d Cir. 2014) (parties
seeking to intervene as of right need not have independent standing so long as
another party with standing on the same side as the intervenor is in the case, citing
case law); accord Town of Chester v. Laroe Estates, 137 S. Ct. 1395 (2017)
(requiring standing when intervenor sought relief different from plaintiff). But see
Jonesv. Prince George's County, Maryland, 348 F. 3d 1014, 1017 (D.C. Cir.
2003). This Court need not resolve the issue, because Movants have Article 111
standing to intervene here. Movants’ members would have standing (as members
of the regulated community directly impacted by the rules at issue who stand to be
injured by this litigation), the subject of the litigation is germane to the Movants’
interests, and no individual member’s participation is necessary for the litigation.
See Declaration of Michael P. Walls (Attachment A) (“Walls Decl.”); Declaration
of Jim McCloskey (Attachment B) (“McCloskey Decl.); Hunt v. Wash. State Apple
Advert. Comnrn, 432 U.S. 333 (1977).

11
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Here, Movants satisfy these requirements, and this Court should grant this
Motion so that they may protect their important interests.

A.  The Motion to Intervene is Timely

Petitioners in this consolidated case filed their petitions for review on
August 10 and August 11, 2017. This motion is therefore timely because Movants
filed within the time allotted by the Federal Rules. Fed. R. App. P. 15(d)
(requiring parties to move for intervention within 30 days of the filing of a petition
for review) and 26(a)(1) (when, as here, a deadline lands on a weekend, the filing
is on the “next day that is not a Saturday, Sunday, or a legal holiday”). In addition,
allowing Movants to intervene will not, as a practical matter, disrupt the
proceedings or prejudice the parties because they are seeking to join this case at the
carliest possible stage. Alt v. EPA, 758 F.3d 588, 591 (4th Cir. 2014) (timeliness
based on “how far the underlying suit has progressed” and whether the other
parties would suffer “prejudice”).

B. Movants Have a Significant Protectable Interest in the Subject of
the Petitions

The Federal Rules do not define what “interest” is required to support
intervention of right. In the Fourth Circuit, for an interest to be “protectable,” it
must be a “significantly protectable interest.” Teague, 931 F. 2d at 261 (finding
significant interest because the intervenors “stand to gain or lose” by outcome); see

also Serra Club, 945 F.2d at 779 (environmental group had protectable interest in

12
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subject matter of waste management company’s challenge to state rule restricting
new waste treatment, storage or disposal facility); United Guar. Residential Ins.
Co. of lowa v. Phila. Sav. Fund Soc'y, 819 F. 2d 473, 475 (4th Cir. 1987) (interest
in insurance rights sufficiently significant).

Here, unquestionably, Movants have a significantly protectable interest in
the subject matter of these consolidated Petitions. Movants’ members
manufacture, process, distribute, or use chemicals that are essential to their
industries and businesses and are subject to the Risk Evaluation Rule. See, e.g.,
Walls Decl. 9/ 5. 20(a)-(p); McCloskey Decl. 44 4-5, 8. After determining the
priority of chemicals for evaluation, EPA will follow the process and criteria in the
Risk Evaluation Rule for high priority chemicals to determine whether the
chemical presents an unreasonable risk of harm to health or the environment under
any foreseeable conditions of use, the result of which determination could lead to
restrictions on such chemical’s use, up to and including a ban. These same
procedures and criteria must be followed when manufacturers request an EPA-
conducted risk evaluation of any existing or new chemical substance.

Accordingly, Movants potentially “stand to lose” access to chemicals that
are at the core of their operations, or to have that access restricted, depending upon
the results of EPA’s evaluations under the Risk Evaluation Rule. Likewise,

Movants could lose millions of dollars and years of research invested in a

13
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chemical, if an EPA risk evaluation ultimately results in restrictions. Further,
enormous uncertainty could be created if the Petitioners were to prevail and would
affect users’ confidence in planning new uses for existing substances. Thus, how
EPA conducts these risk evaluations, including what conditions of use of a
particular chemical EPA must assess during these evaluations, are crucial to
Movants. Movants have a direct interest in Petitioners’ challenge, which seeks to
overturn the process set by the Risk Evaluation Rule and expand the conditions of
use that EPA would be required to consider in a risk evaluation.

Movants have also demonstrated the significance of their direct and
protectable interest in the Risk Evaluation Rule by participating in the rulemaking
that culminated in the final rule.® When a group seeking intervention had
participated “in the administrative process leading to the governmental action,” the
group has a direct and substantial interest in the litigation. Michigan State AFL-
ClOv. Miller, 103 F.3d 1240, 1245-46 (6th Cir. 1997).

In sum, Movants have the significant interest needed to intervene.

¢ See, e.g., Walls Decl. at g 13; McCloskey Decl. at § 6. Other examples can be
found at www.regulations.gov, docket number EPA—HQ-OPPT-2016—0654.

14
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C. The Disposition of These Consolidated Petitions Could Impair or
Impede Movants’ Ability as a Practical Matter to Protect Their
Significant Interests in the Risk Evaluation Rule

Further, resolution of these consolidated Petitions could impair or impede
Movants’ ability to protect their interests in the Risk Evaluation Rule. In this
Circuit, it is sufficient that a judgment “would impair or impede the ...
Intervenors’ ability to protect their interest in the subject matter of th[e] litigation.”
Teague, 931 F.2d at 261 (the intervenors’ significant interest in recovery would be
impaired even if still retained rights of action and potential effect was contingent in
part on other litigation); United Guar., 819 F. 2d at 475 (sufficient impairment if
disposition of the pending case “might well” deprive the proposed intervenors of a
significant insurance benefit). Moreover, it is sufficient that the outcome could “as
a practical matter” impair or impede the proposed intervenor’s interests in a
separate administrative proceeding. Serra Club, 945 F.2d at 779 (if court were to
enjoin certain sections of regulation, it “will impede Sierra Club’s ability to protect
its interest in the administrative proceeding”).

As detailed above, Movants’ members manufacture, process, distribute, use
and otherwise rely on chemicals in the conduct of their businesses, and Petitioners
seek a court order that would require EPA to change the process and criteria
established in the Risk Evaluation Rule to make the process more onerous for

Movants in order to impose additional restrictions on how chemicals are

15
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manufactured, processed, distributed and used. Movants’ interests in sustaining
their members’ operations could be impeded or impaired if the disposition of this
action results in the changes in the Risk Evaluation Rule that Petitioners are
pursuing here. Only if this Court allows Movants to participate in this action will
Movants be able to protect fully their interests in the evaluation approach in the
Risk Evaluation Rule.

D. Existing Parties Do Not Adequately Represent Movants’ Interests

The existing parties do not adequately represent Movants’ interests in this
case. In general, the Supreme Court has held that a movant seeking to intervene as
of right need only show that representation of its interests “may be” inadequate,
and the burden of showing so is “minimal.” Trbovich v. United Mine Worker s of
Am., 404 U.S. 528, 538 (1972); see Serra Club, 945 F.2d at 779-80 (citing
Trbovich for adequacy standard, emphasizing that this requirement is met if
applicant shows “representation of its interest may be inadequate’) (emphasis in
original); Teague, 931 F.2d at 262 (citing Trbovich for adequacy standard); see
also United Guar., 819 F.2d at 475 (same). In Serra Club, for example, this Court
found an organization that supported the state agency’s defense of its regulation
was not adequately represented by the preexisting parties, because while the state
agency ostensibly represented “all of the citizens,” the organization represented

“only a subset of citizens concerned” with the subject matter of the action and did

16
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“not need to consider the interest of all ... citizens.” 945 F.2d 780 (reversed denial
of intervention as of right, even though interests of Sierra Club and state agency
“may converge”). The same is true here. Seealso, Serra Clubv. EPA, 557 F.3d
401 (6th Cir. 2009); Fund for Animals, Inc. v. Norton, 322 F.3d 728, 735 (D.C. Cir.
2003); Military Toxics Project v. EPA, 146 F.3d 948, 954 (D.C. Cir. 1998);
Conservation Law Found. of New England v. Mosbacher, 966 F.2d 39, 41-44 (1st
Cir. 1992). But see Suart v. Huff, 706 F.3d 345, 351 (4th Cir. 2013).”

Here, Movants are not represented at all by the Petitioners, who are directly
adverse to Movants. Nor do Respondents adequately represent Movants’ interests,
as EPA does not represent the distinct private interests of Movants and their
members. Movants exist in part to ensure that the companies they represent are
able to manufacture, process, distribute, or use chemicals as needed, and thereby
operate the nation’s manufacturing and energy facilities, preserve and create jobs,

and produce successful businesses, all in an environmentally sound manner.

7 Quart involved intervention in a district court case concerning the
constitutionality of a state statute where intervention could have significantly
increased the burdens on the government and the court. Id. at 350-51 (“motions to
intervene can have profound implications for district courts’ trial management
functions;” additional parties would “complicate the discovery process,” and
“complicate the government’s job” due to the “prospect of a deluge of potential
intervenors”). By contrast, the Court here will decide the Petitions based on EPA’s
administrative record at the appellate level. Movants would not unduly complicate
the litigation process and have made a significant, and we believe successful, effort
to join interested industry participants in a single motion.

17
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Movants cannot rely solely on a public agency to safeguard these narrower
concerns. See Serra Club, 945 F.2d at 780. EPA may well be focused to a greater
extent than Movants on issues of administrative convenience and flexibility.
Likewise, Movants are likely to be focused to a greater degree than EPA on the
potentially deleterious consequences that particular agency actions may have on
Movants’ members’ chemicals or operations.

Indeed, as other courts have held, EPA’s more expansive obligation under
federal laws like TSCA is to represent the general public interest, not the private
interest of Movants’ members. See, e.g., Fund for Animals, 322 F.3d at 736
(“[W]e have often concluded that governmental entities do not adequately
represent the interests of aspiring intervenors.”); Kleissler v. U.S. Forest Serv., 157
F.3d 964, 973-74 (3d Cir. 1998) (federal agency and private businesses seeking to
intervene had “interests inextricably intertwined with, but distinct from” each other
and, thus, agency could not adequately represent private interests); Serra Club v.
Espy, 18 F.3d 1202, 1208 (5th Cir. 1994) (industry intervention allowed because
“[t]he government must represent the broad public interest, not just the [concerns
of the industry group]”).

Thus, Movants and their members have significant interests distinct from the

EPA’s more general mandate that could be impaired or impeded by the disposition

18



Appeal: 17-1926  Doc: 24-1 Filed: 09/13/2017 Pg: 19 of 25 Total Pages:(19 of 55)

of these Petitions.® Accordingly, Movants urge this Court to grant them leave to
intervene as of right to represent fully their legitimate interests.

II.  In the Alternative, the Court Should Grant the Movants Permissive
Intervention Under Rule 24(b)

In the alternative, Movants seek leave for permissive intervention. Fed. R.
Civ. P. 24(b)(1) authorizes permissive intervention when a party files a “timely
motion” and “has a claim or defense that shares with the main action a common
question of law or fact.” Fed. R. Civ. P. 24(b)(1); see Serra Club, 945 F.2d. at
779 (“in exercising its discretion, the court shall consider whether the intervention
would unduly delay or prejudice the adjudication of the rights of the original
parties”). Permissive intervention neither requires a showing of the inadequacy of
representation, nor a direct interest in the subject matter.

Movants clearly also satisfy the standard for permissive intervention. First,

as demonstrated above, Movants’ motion to intervene is timely, as Movants filed

8 Because Petitioners have not yet identified the precise arguments they intend to
raise, it is premature to offer definitive examples of actual differences between
Movants’ arguments here and those of Respondents. In addition to jurisdictional
arguments, examples of potential divergence or emphasis may include issues of
statutory interpretation and the scope of agency deference, and, more specifically:
Movants’ interests in the manufacturer-requested risk evaluation process (where
EPA’s interests are likely to minimize the number of such manufacturer requests
because of the resource implications in managing them, even though Congress
addressed that issue); and Movants’ interest in the application of the definitions of
“best available science” and “weight-of-the-scientific evidence” in risk evaluations
(where EPA’s interests in policy and/or political decisions may influence the view
of what constitutes such scientific information or evidence).
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within the required timeframe established by the Federal Rules. Fed. R. App. P.
15(d). Second, if allowed to intervene, Movants will address the issues of law and
fact that the Petitioners present on the merits and detail why the Risk Evaluation
Rule satisfies TSCA and is otherwise lawful. Because Movants and Petitioners
maintain opposing positions on these common questions, Movants meet the
standards for permissive intervention as well. Third, permitting intervention will
not “unduly delay or prejudice the adjudication of the original parties’ rights,” as
no such delay or prejudice will occur if the Court permits intervention at this early
juncture in these Petitions. With the three petitions only recently consolidated by
Multidistrict Panel’s order, this Court has taken no significant steps to begin
scheduling any briefing on the merits of Petitioners’ claims.
As intervention would contribute to the just and equitable adjudication of the
legal questions presented, it should be permitted.
CONCLUSION
For these reasons, Movants’ Motion to Intervene should be granted.

Dated: September 11, 2017 Respectfully Submitted,

/s/ Peter D. Keisler

Peter D. Keisler

Sidley Austin LLP

1501 K St., NW

Washington, DC 20005

202.736.8027
pkeisler@sidley.com
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/s/ David B. Weinberg
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CERTIFICATE OF SERVICE
I hereby certify that the copies of the foregoing Motion of American
Chemistry Council et al. for Leave to Intervene as Respondents was served, this

11th day of September, 2017, through CM/ECF on all registered counsel.

/s/ Peter D. Keisler
Peter D. Keisler
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DECLARATION OF MICHAEL P. WALLS IN SUPPORT OF
MOTION FOR LEAVE TO INTERVENE ON BEHALF OF
RESPONDENTS

1, Michael P. Walls, hereby state as follows:

L. I am employed by the American Chemistry Council (ACC). I make this
declaration in support of the Motion to Intervene filed by ACC together with other
industry groups and associations in this matter.

2, For more than 30 years, I have had a range of legal, policy and business
responsibilities for ACC. Currently, I am Vice President - Regulatory and Technical
Affairs, and have primary responsibility for ACC’s policy development. I have
managed ACC’s policy function for over a decade, with responsibility for ACC
policies concerning chemical regulation, science/science policy, environment, energy,
distribution/transportation, process safety and security matters, as well as preventative
antitrust, international trade, and related matters. Through my work at ACC, T have
developed broad experience across a wide range of U.S. domestic chemical regulatory
issues, including the Toxic Substances Control Act (TSCA) and the recent
amendments to the law made by the Lautenberg Chemical Safety Act of 2016.

3 I am a 1980 graduate of the Georgetown University School of Foreign
Service and a 1984 graduate of the Syracuse University College of Law. I also
received an MBA from the Georgetown University Graduate School of Business in
1999. I began work at ACC in the Office of General Counsel in 1986, where I first

provided legal advice on a range of international environmental, trade and product
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regulation issues. Before joining ACC, I was in private law practice in Washington,
D.C., and I served as a legislative assistant on the staff of U.S. Senator Jim Sasser.

4. ACC is one of America’s oldest trade associations, representing a diverse
set of nearly 170 companies in the $768 billion business of U.S. chemistry, which
creates the building blocks for 96 percent of all manufactured goods. In the United
States, chemistry is responsible for more than 25% of our gross domestic product,
accounts for 14% of all U.S. exportts, provides neatly 15% of the world’s chemicals,
and supports over 800,000 American jobs — while indirectly supporting millions more
jobs across the country in businesses that formulate, distribute, and use or rely on
chemicals.

5. ACC’s members include the leading companies of all sizes, engaged in
every aspect of the business of chemistry, including chemical manufacturing,
transportation and distribution, storage and disposal, sales and marketing, consulting,
use, logistics and equipment manufacturing. Because TSCA applies to virtually all
chemical substances and mixtures of any kind, each and every one of our members
are directly regulated by TSCA.

6. ACC’s mission is to engage with and advocate on behalf of our members
through legislative, regulatory and legal advocacy, communications and scientific

research. This includes participating in the development of rules and other regulatory
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matters by the United States Environmental Protection Agency (EPA) that
significantly affect our member companies, as well as associated litigation.

7. On June 22, 2016, the Frank R. Lautenberg Chemical Safety for the
21* Century Act was signed into law, amending TSCA. The nation’s primary
chemicals management law, TSCA was originally enacted in 1976 and had not been
substantially amended prior to 2016. ACC had long urged Congtess to update the law
to keep pace with scientific advancements and ensure that chemical products are safe
for their intended uses while also encouraging innovation and protecting American
jobs. ACC strongly supported the new amendments. Congtess passed the
amendments with strong bipartisan support because they delivered long-needed
reforms and improvements to TSCA. T was directly and substantively involved in the
negotiations that led to the Lautenberg amendments as ACC’s representative.

8. In the amendments, among other requirements, Congress directed that
all chemicals in U.S. commetce would be subject to some level of EPA review. New
chemicals are subject to EPA review under TSCA section 5; existing chemicals are
subject to review under the prioritization and risk evaluations rules established under
TSCA section 6.

0. Congtess required EPA to conduct full risk-based safety assessments
on the chemicals that EPA identifies as the highest priorities, while strengthening the

transparency and the quality of science that EPA uses to make these decisions.
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Congress further allowed chemical manufacturers to request that EPA conduct risk-
based assessments on specific chemicals, subject to certain conditions.

10.  Congress set strict timelines for EPA to develop new regulations and
implement the amendments. Accordingly, EPA promulgated three new rules, as
required by statute, to inform how chemicals will be prioritized for risk evaluation and
how those risk evaluations will be conducted. The first step of the process is an
“Inventory Reset,” embodied in the Inventory Reset Rule, governing the process for
sorting through EPA’s existing inventory of chemicals so that EPA can focus its risk
evaluations on chemicals that are currently active in commerce. The second step of
the process is described in the Prioritization Rule, outlining the process that EPA
follows to priotitize existing chemicals for review. The third step of the process is
outlined in the Risk Fvaluation Rule, which establishes the procedures and criteria
that EPA applies to evaluate the risks of chemicals that are prioritized for review
under the Priotitization Rule, and to tisk evaluations requested by chemical
manufacturers. These rules are described more fully below.

11.  Collectively and individually, these three regulations are crucial to our
members at ACC, who manufacture and rely on chemicals to conduct their business.
All three rules are inextricably related. Ensuring that these new TSCA rules properly
and sensibly implement the Lautenberg reforms has been my top priority over the

past year.
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12.  Asis ACC’s practice, even before EPA issued its proposed rules, ACC
reached out to other imnterested parties and formed a coalition to participate in EPA’s
rulemaking process. The coalition included representatives from across a wide range
of industries. As a leader in the chemistry industry, ACC had a significant leadership
role 1 the coalition, and I personally developed a working knowledge and
understanding of our coalition partners and their interests in these new rules.

13.  ACC engaged extensively in the rulemaking process and submitted
detailed comments on the proposed rules. See American Chemistry Council
Comments on EPA’s Proposed Procedures for Prioritization of Chemicals for Risk
Ewvaluation under the Toxic Substances Control Act as amended by the Lautenberg
Chemical Safety Act, 82 Fed. Reg. 4825 (Jan. 17, 2017) (Docket ID# EPA-HQ-
OPPT-2016-0636-0032) (submitted Mar. 20, 2017); American Chemistry Council
Comments on EPA’s Proposed Rule for Procedures for Chemical Risk Evaluation
under the Amended Toxic Substances Control Act, 82 Fed. Reg. 7562 (January 19,
2017) (Docket ID# EPA-HQ-OPPT-2016-0654-0052) (submitted Mar. 20, 2017);
and Comments of the American Chemistry Council on EPA’s Proposed Rule on the
TSCA Inventory Notification (Active-Inactive) Requirements, 82 Fed. Reg. 4255 (Jan.
13, 2017)(Docket ID# EPA-HQ-OPPT-2016-0426-0060) (submitted Mar. 14, 2017).

14.  After considering extensive public comments, EPA issued final rules

under TSCA: the final Prioritization Rule, “Procedures for Prioritization of Chemicals
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for Risk Evaluation Under the Toxic Substances Control Act,” 82 Fed. Reg. 33,753
(July 20, 2017), the final Risk Evaluation Rule, “Procedures for Chemical Risk
Evaluation Under the Amended Toxic Substances Control Act,” Fed. Reg. 33,726
(July 20, 2017), and the Inventory Rule, TSCA Inventory Notification (Active-
Inactive) Requirements, 82 Fed. Reg. 37,520 (Aug. 11, 2017).

15.  The final Inventory Reset Rule establishes the procedures EPA will
follow to “reset” the TSCA chemical inventory. Under the new rule, EPA has
directed chemical manufacturers to identify the chemicals they manufacture that are
currently in commerce. If a chemical is not identified as active, it will be listed as
“inactive”. Only active chemicals are subject to prioritization and potentially EPA’s
risk review procedures.

16.  The final Prioritization Rule establishes the procedures and criteria EPA
will use to identify “High-Priority Substances” for risk evaluation, and “Low-Priority
Substances” for which risk evaluations are not warranted. As EPA explained, the
Priotitization Rule “describes the processes for formally initiating the prioritization
process on a selected [chemical substance], providing opportunities for public
comment, screening the [chemical substance| against certain criteria, and proposing
and finalizing designations of priority.” 82 Fed. Reg. at 33,753. The Priotitization
Rule also confirms EPA’s authority to determine what “conditions of use” of a
chemical are appropriate for risk evaluation. “Conditions of use” is 2 new term

appearing throughout the Lautenberg amendments that plays a critical role in
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implementing the integrated approach envisioned for prioritization and risk
evaluation.

17.  Inits Risk Evaluation Rule, EPA establishes the procedutes and criteria
it will use when conducting chemical risk evaluations to determine whether a chemical
substance presents an unreasonable risk of injury to health or the environment under
the conditions of use for that chemical. EPA will use these procedures when
evaluating chemicals designated as high priorities under the Priotitization Rule, as well
as when manufacturers request tisk evaluations under the Risk Evaluation Rule. The
Risk Evaluation Rule identifies the steps of the risk evaluation process that must be
followed: scoping, hazard assessment, exposure assessment, risk characterization, and
finally a risk determination. EPA has also issued guidance further elaborating on the
risk evaluation process.

18. ACC and our members have a substantial and direct interest in each of
these rules, which were intended by EPA to work together, and in the outcome of any
litigation that would alter the process and criteria established by the rules. In the
Inventory Reset Rule, as noted, EPA sets procedures for deciding what chemicals are
actively in commerce — and the Prioritization Rule and Risk Evaluation Rule only
apply to chemicals in active commerce. Hence, the reset is an essental first step to
the process put in motion by the Lautenberg amendments. In the Prioritization Rule
EPA established the procedures and criteria by which the Agency will designate

chemicals as a low priority (not requiring a full risk-based safety assessment), and
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those designated as high priority (requiring a full review under the Risk Evaluation
Rule). How EPA makes these determinations is a critical part of the new
amendments. The processes not only provide the public with some assurance of
chemical safety with respect to individual chemical substances under conditions of
use, but also will allow EPA to focus its limited resources on those chemicals truly
worthy of review. The outcome of the processes under the two rules thus provides
ACC member companies with greater certainty in planning future operations, as they
will know which chemicals are under review, require additional information, are
restricted in some manner, or are approved under TSCA for specific conditions of
use.

19. ACC and our members similarly have a very substantial and direct
interest in the Risk Evaluation Rule. The rule will ulimately yield determinations that
evaluated chemicals do or do not present an unreasonable risk under their conditions
of use. This determination either completes the review process (if EPA determines a
chemical does not present unreasonable risk under conditions of use) or imposes a
mandatory duty on EPA to take action to appropriately reduce the risk (which occurs
in a separate rulemaking). ACC and our members have an interest in ensuting that
EPA maintains its focus on reviewing the most relevant “conditions of use” of any
chemical that truly warrant risk evaluations — taking into account a substance’s
hazards and its exposure potential — using the best available science and “weight of

the scientific evidence” review. Hence, how EPA conducts its review, the scope of its
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review, what data EPA will consider and what data quality requirements EPA will
follow, and how transparent EPA’s process will be, all are crucial to the final
determination EPA will reach.

20.  Asnoted above, I personally developed a working knowledge and
understanding of our coalition partners and their interests in these new rules. The
other Movants in this litigation have intetests similar to ACC and its members
because they represent industry sectors along various points of the chemistry value
chain, including for example upstream suppliers in the petroleum industry, small batch
specialty chemical manufacturers, chemical distributors, manufacturers of specific
chemicals and applications of chemicals, mining and mineral processing companies,
and energy suppliers as well as those that use and ultimately dispose of regulated
chemicals more generally. The products of these sectors supply markets as diverse as
aerospace, agriculture, apparel, automotive, building and construction materials,
chemical and raw material production, consumer and industrial goods, distribution,
electronics, energy, equipment manufacturers, food and grocery, footwear, healthcare
products and medical technology, information technology, paper products, plastics,
retail, storage, and travel goods.

a. Movant American Coatings Association (ACA) is the national
nonprofit trade association working to advance the paint and coatings industry and
the 287,000 professionals who wotk 1n it. The organization represents paint and
coatings manufacturers, raw materials suppliers, distributors, and technical
professionals who produce over $30 billion in paint and coating product shipments.

ACA members use and produce chemicals subject to regulation under TSCA,
including the Prioritization and Risk Evaluation Rules.
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b. Movant American Coke and Coal Chemicals Institute (ACCCI) is
an association for the metallurgical coke and coal chemicals industry. ACCCI
members include U.S. merchant coke producers and integrated steel companies with
coke production capacity, as well as the companies producing coal chemicals in the
U.S. Coke and coals chemicals are subject to regulation under TSCA, including the
Prioritization and Risk Evaluation Rules.

e Movant American Fuel & Petrochemical Manufacturers (AFPM)
is a national trade association whose members include over 400 refiners and
petrochemical manufacturers that produce gasoline, diesel, jet fuel, other fuels and
home heating oil, as well as the petrochemicals. AFPM members use and produce
chemicals subject to regulation under TSCA, including the Prioritization and Risk
Evaluation Rules.

d. Movant American Forest & Paper Association (AF&PA) serves
the sustainable pulp, paper, packaging, tissue and wood products manufacturing
industry in the United States. AF&PA member companies make products essential
for everyday life from renewable and recyclable resources. The forest products
industry accounts for approximately four percent of the total United States
manufacturing Gross Domestic Product, manufactures over $200 billion in products
annually, and employs approximately 900,000 men and women. AF&PA’s members
use chemical substances subject to TSCA to manufacture or process their products,
including chemicals subject to the Prioritization and Risk Evaluation Rules.

& Movant American Petroleum Institute (API) is a national trade
association representing all aspects of America’s oil and natural gas industry. APT has
more than 625 members, from the largest major oil companies to the smallest of
independents, from all segments of the industry, including producers, refiners,
suppliers, pipeline operators and marine transporters, as well as service and supply
companies that support all segments of industry. API’s members are involved in all
major points of the chemical supply chain—from natural gas and crude oil
production, to refinery production of fuels and other products, to setvice companies
using chemicals. API’s members are affected by all of EPA’s activities under TSCA,
both directly as companies subject to regulation and indirectly as customers of
regulated companies. API members manufacture and use chemicals subject to the
Prioritization and Risk Evaluation Rules.

f. Movant Battery Council International (BCI) promotes the
interests of the battery industry whose members include lead battery manufacturers
and recyclers, marketers and retailers, and suppliers of raw materials and equipment.
Components used by the industry are subject to regulation under TSCA, including the
Prioritization and Risk Evaluation Rules.

10
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g. Movant Chamber of Commerce of the United States of America
is the world’s largest business federation. The Chamber represents 300,000 direct
members and indirectly represents the interests of more than three million companies
and professional organizations of every size, in every industty sector, and from every
region of the country. The Chamber’s members include companies in all of the
sectors covered by each of the other intervenors—chemicals, coatings, refinets,
petrochemicals, petroleum, forestry, wood products, batteries, electronics, energy, and
electricity, among many others. These companies use chemicals subject to regulation
under TSCA, including the Prioritization and Risk Evaluation Rules.

h. Movant EPS Industry Alliance represents manufacturers of
expanded polystyrene (EPS). EPS and the chemistries used to produce it are subject
to TSCA jurisdiction, including the Prioritization and Risk Evaluation Rules.

1. Movant IPC International, Inc., doing business as IPC —
Association Connecting Electronics Industries (IPC), 1s a not-for-profit association
consisting of 4,200 member facilities that manufacture electronics or supply
equipment and materials to industries manufacturing electronics. The majority of IPC
members use chemicals to manufacture products or sell products containing
chemicals, but a small percentage manufacture and/or distribute chemicals to
electronics manufacturers. As manufacturers, distributors and users of chemicals, IPC
members are affected by TSCA rulemaking. The Risk Fvaluation and Prioritization
Rule prosctibe the process under which the chemicals used by our members will be
regulated in the future. The development and manufacture of electronics is directly
affected by restrictions on the chemical used to manufacture them and thus effect IPC
members.

] Movant National Association of Chemical Distributors (INACD)
is an association of chemical distributors and their supply-chain partners. NACD’s
members process, formulate, blend, repackage, warehouse, transport, and market
chemical products for over 750,000 customers. The chemical distribution industry
reptesented by NACD employs over 70,000 people and generates $5.14 billion in tax
revenue for local communities. The products distributed by NACD members are
subject to EPA’s TSCA jurisdiction, including the Prioritization and Risk Evaluation
Rules.

k. Movant National Mining Association (INMA) is a national trade
association that represents the interests of the mining industry—including the
producers of most of America’s coal, metals, and industrial, and agricultural minerals,
as well as the manufacturers of mining and mineral processing machinery, equipment,
and supplies—before Congress, the administration, federal agencies, the judiciary, and
the media. NMA has more than 300 members, many of which manufacture, process,

11
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and/or use chemical substances subject to TSCA, including the Prioritization and
Risk Evaluation Rules.

L Movant Polyurethane Manufacturers Association (PMA) is the
association dedicated to the advancement of the cast polyurethane industry. Its
members include processors, suppliers and other members in the cast urethane
industry. The chemicals which are used to manufacture polyurethanes are substances
subject to EPA’s TSCA jurisdiction, including the Prioritization and Risk Evaluation
Rules.

m.  SOCMA - Society of Chemical Manufacturers and Affiliates
(SOCMA) is the U.S.-based trade association dedicated solely to the specialty chemical
industry. SOCMA’s 200 members produce intermediates, specialty chemicals and
ingredients used to develop a wide range of industrial, commercial and consumer
products. SOCMA’s manufacturing members all produce chemicals subject to
regulation under TSCA that could be addressed by the Prioritization and Risk
Evaluation Rules, and all of its members could be impacted by EPA’s actions under
the rules. SOCMA was actively involved in the legislative and rulemaking processes
leading to issuance of the Prioritization Rule and the Risk Evaluation Rule, filing
comments on the proposed versions of both.

1. Movant Silver Nanotechnology Working Group (SNWG) is an
industry-wide effort to advance the science and public understanding of the beneficial
uses of silver nanoparticles in a wide-range of consumer and industrial products.
Silver nanotechnology is subject to EPA’s TSCA jurisdiction, including the
Prioritization and Risk Evaluation Rules.

0. Movant Styrene Information and Resource Center (SIRC) is a
nonprofit trade association that collects, develops, analyzes, and communicates
information to guide industry and government on health and environmental issues
associated with styrene and ethylbenzene. Member companies manufacture or process
styrene and ethylbenzene. Associate member companies fabricate styrene-based
products. Styrene and ethylbenzene are chemical substances subject to TSCA,
including the Prioritization and Risk Evaluation Rules.

p. Movant Utility Solid Waste Activities Group (USWAG) is
responsible for addressing solid and hazardous waste and chemical management
issues on behalf of the utility industry. USWAG was formed in 1978, and is a trade
association of over 130 utility operating companies, energy companies and industry
associations, including the Edison Flectric Institute (EEI), the National Rural Electric
Cooperative Association (NRECA), the American Public Power Association (APPA),
and the American Gas Association (AGA). USWAG engages in regulatory advocacy

12
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pertaining to TSCA, among other policy areas. The industry uses substances subject
to the requirements of TSCA, including the Prioritization and Risk Evaluation Rules.

21.  Opponents of EPA’s actions (including petitioners here) have objected
to the approach EPA has taken in the final rules and have asserted that EPA’s final
rules are contrary to law. An adverse decision in this litigation would directly and
adversely impact ACC’s members, who manufacture, distribute, supply, formulate,
use, ot rely on chemicals that will be prioritized and evaluated under the EPA rules.
Based on the knowledge I have gathered of the other coalition members who are
Movants here, those other Movants’ members would also be directly and adversely
impacted by an adverse decision in this litigation too, as those members also
manufacture, distribute, supply, formulate, use, or rely on chemicals that will be
prioritized and evaluated under the EPA rules.

I declare under penalty of perjury that the foregoing is true and correct to the best of

my knowledge and belief.

Michael P. Walls

Executed this 11th day of September, 2017.

13
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DECLARATION OF JIM MCCLOSKEY IN SUPPORT OF
MOTION FOR LEAVE TO INTERVENE ON BEHALF OF
RESPONDENTS

;jirn McCloskey, hereby state as follows:

1. I'am employed by the American Fuel & Petrochemical Manufacturers
(AFPM). I make this declaration in support of the Motion to Intervene filed by
AFPM together with other industry groups and associations in this matter.

2. For more than 30 years, I have had a range of business responsibilities in
the refining and petrochemical industries. Currently, I am Vice President -
Manufacturing and Petrochemicals for the American Fuel & Petrochemical
Manufacturers and have primary responsibility for member engagement for both
refiners and petrochemical companies. Through my work at AFPM and in the
industry, I have developed broad expertise across a wide range of U.S. refining and
petrochemical issues including domestic chemical regulatory issues, the Toxic
Substances Control Act (TSCA), and the recent amendments to the law made by the
Lautenberg Chemical Safety Act of 2016.

3. lama 1984 graduate of Texas A & M University’s College of
Engineering. I began wotk at AFPM in August of 2016 where I first provided
technical advice and support on refining issues. Before joining AFPM, T was a

consultant setving the refining and petrochemical industries. I have also served as the

Chief Strategy Officer for The Brock Group, a large maintenance contractor serving

the refining and petrochemical industries and as a Senior Vice President of S&B
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Engineers & Constructors, an engineering, procurement and construction company. 1
started my career in the refining and petrochemical industries with BetzDearborn and
NalcoExxon Energy Chemicals, a specialty chemical manufacturer serving the needs
of both refiners and petrochemical companies.

4.  AFPM is a national trade association representing nearly 400 companies
that encompass virtually all U.S. refining and petrochemical manufacturing capacity.
Our members’ products enhance our national security and stimulate our economy,
providing jobs directly and indirectly for over four million people.

5. TSCA regulates the production, importation, use, and disposal of new
and existing chemicals. Given scientific advancements, AFPM urged Congtess to
update TSCA. In 2016, Congress passed the Frank R. Lautenberg Chemical Safety for
the 21 Century Act, amending TSCA for the first time in 30 years. AFPM engaged in
the legislative process and ultimately supported the amendments, which brought long-
needed reforms and improvements to TSCA.

6. During EPA’s implementation of the amended TSCA, AFPM engaged
extensively in the rulemaking process and submitted detailed comments on the
proposed rules. See American Fuel & Petrochemical Manufacturers, Comments on
EPA’s “Procedures for Prionitization of Chemicals for Risk Evaluation Under the
Toxic Substances Control Act” at 82 Fed. Reg. 4825 (Januaty 17, 2017) (submitted

March 20, 2017) and American Fuel & Petrochemical Manufacturers, Comments on
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EPA’s “Procedures for Chemical Risk Evaluation Under the Amended Toxic
Substances Control Act” at 82 FR 7562 (January 19, 2017) (submitted Masch 20,
2017).

7. On July 20, EPA published two final rules establishing the processes and
criteria EPA will use to implement TSCA. The prioritization rule identifies chemical
substances as either High-Priority Substances for risk evaluation, or Low-Prority
Substances for which risk evaluations are not warranted at the time. The nsk
evaluation rule requires EPA to evaluate the “conditions of use” most likely to result
in the greatest potential exposure and characterize the nisks that compare the hazards
and exposures.

8. AFPM and our members have a substantial and direct interest in each of
these rules and in the outcome of any litigation that would alter the process and
criteria established by the rules. These rules provide our members with greater
certainty in planning future operations, as they will know the specific regulatory
requirements associated with the safe use of chemicals they manufacture and
distnbute into commerce.

I declare under penalty of perjury that the foregoing is true and correct to the best of
my knowledge and belief.

Executed this 11th day of September, 2017

\,JNM
et
3
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UNITED STATES COURT OF APPEALS FOR
THE FOURTH CIRCUIT

Alliance of Nurses for
Healthy Environments, et al.,
Nos. 17-1926 &
Petitioners, Consolidated Cases

V. (MCP No. 149)

United States Environmental
Protection Agency, et al.,

Respondents.

CORPORATE DISCLOSURE STATEMENT

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure and Local
Rule 26.1, the American Chemistry Council, American Coatings Association,
American Coke and Coal Chemicals Institute, American Forest & Paper
Association, American Fuel & Petrochemicals Manufacturers, the American
Petroleum Institute, Battery Council International, Chamber of Commerce of the
United States of America, EPS Industry Alliance, IPC International, Inc., National
Association of Chemical Distributors, National Mining Association, Polyurethane
Manufacturers Association, Silver Nanotechnology Working Group, Society of
Chemical Manufacturers and Affiliates, Styrene Information and Research Center,

Inc., and Utility Solid Waste Activities Group respectfully submit this Corporate
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Disclosure Statement and state as follows (in the same order stated in Local Rule
26.1(a)(2)(A)-(D)):

1. The American Chemistry Council (“ACC”) states that it (A) has no
parent corporation and does not issue stock to the public, and thus no publicly held
corporation owns 10% or more of its stock; (B) no publicly held corporation has a
direct financial interest in the outcome of this litigation by reason of a franchise,
lease, other profit sharing arrangement, insurance, or indemnity agreement with
ACC; (C) not applicable; and (D) ACC does not believe that the value of any
publicly traded member’s stock or equity would be affected substantially by the
outcome of this litigation.

2. The American Coatings Association (“ACA?”) states that it (A) has no
parent corporation and does not issue stock to the public, and thus no publicly held
corporation owns 10% or more of its stock; (B) no publicly held corporation has a
direct financial interest in the outcome of this litigation by reason of a franchise,
lease, other profit sharing arrangement, insurance, or indemnity agreement with
ACA,; (C) not applicable; and (D) ACA does not believe that the value of any
publicly traded member’s stock or equity would be affected substantially by the
outcome of this litigation.

3. The American Coke and Coal Chemicals Institute (“ACCCI”) states

that it (A) has no parent corporation and does not issue stock to the public, and thus
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no publicly held corporation owns 10% or more of its stock; (B) no publicly held
corporation has a direct financial interest in the outcome of this litigation by reason
of a franchise, lease, other profit sharing arrangement, insurance, or indemnity
agreement with ACCCI; (C) not applicable; and (D) ACCCI does not believe that
the value of any publicly traded member’s stock or equity would be affected

substantially by the outcome of this litigation.

4, The American Forest & Paper Association (“AF&PA?”) states that it
(A) has no parent corporation and does not issue stock to the public, and thus no
publicly held corporation owns 10% or more of its stock; (B) no publicly held
corporation has a direct financial interest in the outcome of this litigation by reason
of a franchise, lease, other profit sharing arrangement, insurance, or indemnity
agreement with AF&PA; (C) not applicable; and (D) AF&PA does not believe that
the value of any publicly traded member’s stock or equity would be affected
substantially by the outcome of this litigation.

5. The American Fuel & Petrochemical Manufacturers (“AFPM?”) states
that it (A) has no parent corporation and does not issue stock to the public, and thus
no publicly held corporation owns 10% or more of its stock; (B) no publicly held
corporation has a direct financial interest in the outcome of this litigation by reason

of a franchise, lease, other profit sharing arrangement, insurance, or indemnity
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agreement with AFPM; (C) not applicable; and (D) AFPM does not believe that
the value of any publicly traded member’s stock or equity would be affected
substantially by the outcome of this litigation.

6. The American Petroleum Institute (“API”) states that it (A) has no
parent corporation and does not issue stock to the public, and thus no publicly held
corporation owns 10% or more of its stock; (B) no publicly held corporation has a
direct financial interest in the outcome of this litigation by reason of a franchise,
lease, other profit sharing arrangement, insurance, or indemnity agreement with
API; (C) not applicable; and (D) API does not believe that the value of any
publicly traded member’s stock or equity would be affected substantially by the
outcome of this litigation.

7. Battery Council International (“BCI’) states that it (A) has no parent
corporation and does not issue stock to the public, and thus no publicly held
corporation owns 10% or more of its stock; (B) no publicly held corporation has a
direct financial interest in the outcome of this litigation by reason of a franchise,
lease, other profit sharing arrangement, insurance, or indemnity agreement with
BCI; (C) not applicable; and (D) BCI does not believe that the value of any
publicly traded member’s stock or equity would be affected substantially by the

outcome of this litigation.
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8. The Chamber of Commerce of the United States of America (“U.S.
Chamber”) states that it (A) has no parent corporation and does not issue stock to
the public, and thus no publicly held corporation owns 10% or more of its stock;
(B) no publicly held corporation has a direct financial interest in the outcome of
this litigation by reason of a franchise, lease, other profit sharing arrangement,
Insurance, or indemnity agreement with the U.S. Chamber; (C) not applicable; and
(D) the U.S. Chamber does not believe that the value of any publicly traded
member’s stock or equity would be affected substantially by the outcome of this
litigation.

Q. The EPS Industry Alliance states that it (A) has no parent corporation
and does not issue stock to the public, and thus no publicly held corporation owns
10% or more of its stock; (B) no publicly held corporation has a direct financial
interest in the outcome of this litigation by reason of a franchise, lease, other profit
sharing arrangement, insurance, or indemnity agreement with EPS Industry
Alliance; (C) not applicable; and (D) EPS Industry Alliance does not believe that
the value of any publicly traded member’s stock or equity would be affected
substantially by the outcome of this litigation.

10. IPC International, Inc., doing business as “IPC - Association
Connecting Electronics Industries” (“IPC”) states that it (A) has no parent

corporation and does not issue stock to the public, and thus no publicly held



Appeal: 17-1926  Doc: 24-4 Filed: 09/13/2017 Pg: 6 of 12 Total Pages:(49 of 55)

corporation owns 10% or more of its stock; (B) no publicly held corporation has a
direct financial interest in the outcome of this litigation by reason of a franchise,
lease, other profit sharing arrangement, insurance, or indemnity agreement with
IPC; (C) not applicable; and (D) IPC does not believe that the value of any publicly
traded member’s stock or equity would be affected substantially by the outcome of
this litigation.

11.  The National Association of Chemical Distributors (“NACD”) states
that it (A) has no parent corporation and does not issue stock to the public, and thus
no publicly held corporation owns 10% or more of its stock; (B) no publicly held
corporation has a direct financial interest in the outcome of this litigation by reason
of a franchise, lease, other profit sharing arrangement, insurance, or indemnity
agreement with NACD; (C) not applicable; and (D) NACD does not believe that
the value of any publicly traded member’s stock or equity would be affected
substantially by the outcome of this litigation.

12.  The National Mining Association (“NMA”) states that it (A) has no
parent corporation and does not issue stock to the public, and thus no publicly held
corporation owns 10% or more of its stock; (B) no publicly held corporation has a
direct financial interest in the outcome of this litigation by reason of a franchise,
lease, other profit sharing arrangement, insurance, or indemnity agreement with

NMA; (C) not applicable; and (D) NMA does not believe that the value of any
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publicly traded member’s stock or equity would be affected substantially by the
outcome of this litigation.

13.  The Polyurethane Manufacturers Association (“PMA”) states that it
(A) has no parent corporation and does not issue stock to the public, and thus no
publicly held corporation owns 10% or more of its stock; (B) no publicly held
corporation has a direct financial interest in the outcome of this litigation by reason
of a franchise, lease, other profit sharing arrangement, insurance, or indemnity
agreement with PMA; (C) not applicable; and (D) PMA does not believe that the
value of any publicly traded member’s stock or equity would be affected
substantially by the outcome of this litigation.

14.  The Silver Nanotechnology Working Group (“SNWG?”) states that it
Is a program of ILZRO of NC, Inc. and that it (A) has no parent corporation and
does not issue stock to the public, and thus no publicly held corporation owns 10%
or more of its stock; (B) no publicly held corporation has a direct financial interest
in the outcome of this litigation by reason of a franchise, lease, other profit sharing
arrangement, insurance, or indemnity agreement with ILZRO of NC, Inc.; (C) not
applicable; and (D) ILZRO of NC, Inc. does not believe that the value of any
publicly traded member’s stock or equity would be affected substantially by the

outcome of this litigation.
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15.  The Society of Chemical Manufacturers and Affiliates (“SOCMA”)
states that it (A) has no parent corporation and does not issue stock to the public,
and thus no publicly held corporation owns 10% or more of its stock; (B) no
publicly held corporation has a direct financial interest in the outcome of this
litigation by reason of a franchise, lease, other profit sharing arrangement,
insurance, or indemnity agreement with SOCMA; (C) not applicable; and (D)
SOCMA does not believe that the value of any publicly traded member’s stock or
equity would be affected substantially by the outcome of this litigation.

16.  The Styrene Information and Research Center, Inc. (“SIRC”) states
that it (A) has no parent corporation and does not issue stock to the public, and thus
no publicly held corporation owns 10% or more of its stock; (B) no publicly held
corporation has a direct financial interest in the outcome of this litigation by reason
of a franchise, lease, other profit sharing arrangement, insurance, or indemnity
agreement with SIRC; (C) not applicable; and (D) SIRC does not believe that the
value of any publicly traded member’s stock or equity would be affected
substantially by the outcome of this litigation.

17.  The Utility Solid Waste Activities Group (“USWAG?”) states that it
(A) has no parent corporation and does not issue stock to the public, and thus no
publicly held corporation owns 10% or more of its stock; (B) no publicly held

corporation has a direct financial interest in the outcome of this litigation by reason
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of a franchise, lease, other profit sharing arrangement, insurance, or indemnity
agreement with USWAG; (C) not applicable; and (D) USWAG does not believe
that the value of any publicly traded member’s stock or equity would be affected
substantially by the outcome of this litigation.

Dated: September 11, 2017 Respectfully Submitted,

[s/ Peter D. Keisler
Peter D. Keisler

Sidley Austin LLP
1501 K St., NW
Washington, DC 20005
202.736.8027
pkeisler@sidley.com

Counsel for American Chemistry Council,
American Coke and Coal Chemicals
Institute, American Petroleum Institute,
American Forest & Paper Association,
American Fuel & Petrochemical
Manufacturers, Chamber of Commerce of
the United States of America, EPS Industry
Alliance, IPC International, Inc., National
Association of Chemical Distributors,
National Mining Association, and Silver
Nanotechnology Working Group

/s/ David B. Weinberg
David B. Weinberg
Martha E. Marrapese
Roger H. Miksad

Wiley Rein LLP

1776 K Street NW
Washington, DC 20006
(202) 719-7000

(202) 719-7049
dweinberg@wileyrein.com
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Counsel for American Coatings Association
and Battery Council International

/s/ Donald P. Gallo

Donald P. Gallo

Husch Blackwell LLP

20800 Swenson Drive — Suite 300
Waukesha, WI 53186

Phone: (262) 956-6224
Donald.Gallo@huschblackwell.com

Counsel for Polyurethane Manufacturers
Association

/s/ James W. Conrad, Jr.
James W. Conrad, Jr.

Conrad Law & Policy Counsel
910 17th St., NW, Suite 800
Washington, DC 20006-2606
Telephone: 202-822-1970
jamie@conradcounsel.com

Counsel for Society of Chemical
Manufacturers and Affiliates

/s/ Peter L. de la Cruz

Peter L. de la Cruz

Keller and Heckman LLP

1001 G. Street N.W., Suite 500 West
Washington, DC 20001

(202) 434-4141
delacruz@khlaw.com

Counsel for Styrene Information and
Research Center, Inc.

/s/ Douglas H. Green
Douglas H. Green
Allison D. Foley

10
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Venable LLP

600 Massachusetts Ave., NW
Washington, D.C. 20001
202-344-4000
dhgreen@venable.com

Counsel for Utility Solid Waste Activities
Group

Of counsel:

Richard Moskowitz

Taylor Hoverman

American Fuel & Petrochemical
Manufacturers

1667 K Street, N.W.
Washington, D.C. 20006

Counsel for American Fuel &
Petrochemical Manufacturers

Steven P. Lehotsky

Michael B. Schon

U.S. Chamber Litigation Center
1615 H St., N.W.

Washington, D.C. 20062
202-463-5337

Counsel for the Chamber of the Commerce
of the United States of America

11
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CERTIFICATE OF SERVICE
| hereby certify that the copies of the foregoing Corporate Disclosure
Statement was served, this 11th day of September, 2017, through CM/ECF on all
registered counsel.

[s/ Peter D. Keisler
Peter D. Keisler

12
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